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Preliminary Statement 

IVtitioiif.-.v appeal from an order of ilie I iiiled Stales 
idstriet Coart for the Kasterii District of New Voik 
(liartels, ,!.) entered dune LMi, 1!I74, ■'runtiii}' the motion 
of the third respondent, the Secretary of Housing and 
I’rhan Development, for summary judgmeid and dismissai 
of the complaint.* I’etitioners’ comj)laint, brought pur¬ 
suant to 2S I'.S.C. l.Hdl and Iddd, sought to (*njoin (dii 
struetion of a low and moderate income housing i)rojee( 
funded, in part, with federal money. 

On this ajipeal. petitioners contend that summarv judg 
ment was inaiijtropriate because 'lu i.ssin* e.visls as to ( 1 i 
whether the housing j)roj(‘et w* u completed will promote 
racial segregation; and Hi) whether there was ade<|uati 
evidence to support the determination by the res}iondents 
that the area was otherwise (lualilied for fedeial funding. 


Statement of the Case 

( 1 ) 

I’etitioners in their individual ea|>aeities ai-e home 
owners and residents of the Town of North Hempstead 
(the “Town") within the unincorporated area of .Manha.sset 
in the neighborhood known us Sjdnney Hill. Some peti 
tioners are membeis <d’ the (Jreat Neck .Manor Civic As.so 
eiation, a non-prolit organization within the Spinney Hill 
community. 


The tirst respondents are the Town and its sui»i‘rvisor. 
The second respoTidents are the executive director and 
ebairman of the .\o.th Hempstead urban renewal agenev- 
the Local I’lanning .\gency (the “Ll'.V’t, ami urban re 

* The decision of .Judge P.artels is reported i.- Joneit v. Tully 
378 F. Supp. 286 (E.D.N.Y. 1974). 
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new 111 i)laiin(*rs. The third rcspoiulenl is the Socrctarv of 
the fiiited >tates l)ej)artiiieiit of llousiiij^ and rihaii Dc 
velopinent (•‘iirU”) an<l other employees of J1U1>. 

I'elitioiiers (■oiiiineneed this action seekin^i to ineliniin- 
aiily and permanently enjoin the eonstnietion of a i»ro- 
posed KMl unit public housinfj site in S|)inney flill 
under the Ibsieral Neighborhood Develojuiient I’l-ogram 
(“NDP”).* 


NDI’ is a progran. help communities carry out de¬ 
velopment and renewal projects with federal funding on 
an annual basis. 12 U.S.C. §§ 1701t, 1712t. Hefore a 
locality may receive federal funds for renewal assistance, 
including federal assistance under an NDP, the locality 
must tirst submit to IIUl) a workable program for com- 
muriiiy improvement that is acceptable to HPD. 42 I’.S.t'. 
§ 1451. The workable program must include an acceptable 

“workable program for community improvement” [in- 
cliidingj (“an (dficial plan of action . . .for effectively 
dealing with the problem of urban slums and Idigbt 
within the community and for the establishment and 
pre.servation of a well-planned community with well- 
organized residential neighborhoods of decent homes 
and suitable living environment for adequate family 

life).” 42 U.S.C. § 1451. 

The propo.sed .site is .situated within the Town in the unin¬ 
corporated area of Manhas.set, in a bliKhted, predominantly minor¬ 
ity neighborhood known as “Spinney Hill” (A. 10). 

The LPA proposes to develop 100 rental units consisting of 
20 low income units with rent supplements and 80 moderate in¬ 
come units (A. 1, 10). Federal funds have been committed 
to the LPA for land acquifition for the housing site (A. o). The 
construction costs will be completely financed under New York 
State’s “Mitchell-Lama” program, N.Y. Private Housing Finance 
Law S 10 (McKinney’s Supp. 197.S). No federal funds will be 
involved beyond land acquisition, site clearance and relocation 
costs (A. .5). For the Court’s convenience, references to the 
Federal Respondents’ Appendix will be parenthetically made as 
follows: “A. ”. 
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Liider 42 L.S.C. J 1451(f), H(’I) in ifijiiiifd lo dflci- 
iinne that (1) the workable program ia of Nullicieii) scope 
and content to furnish a basis for evaluation of tlie need 
for the NDI', and (2) the NDP is in accordance with the 
workable program. Moreover, under the ('ivil Uiglits .\cl 
of 11)68, 42 U.S.C. 3608(d) (5), HUD is require.I to ml- 
minister the program relating to housing and uilian de¬ 
velopment “in a manner affirmatively to further the 
policies” of fair housing under the Civil Uights Act. See 
also, 24 C.F.R. Part 511 (A. 88)., 

( 2 ) 

Pursuant lo its own regulations, HCI) careful I v 
.scrutinized the Town’s plans to provide non-segregated low 
and moderate income housing. In .March, 1071, prior to 
the Spinney Hill NDP proposal, HUD withheld recertifica 
tion of the Town’s workable pi*ogram, demanding that the 
Town submit concrete evidence that it would prtjvide re 
location housing outside racially concentrated areas for 
displacees from governmental redeveloi>ment itrogrums ( \ 
21, 31, 35, 36, 38, 39, 41). 

In response to HUD’s demands, on dune 15, 1071 the 
Town Board passed Resolution #360 1!)71 e.\|»re.ssing its 
intent “to utilize all resources available to encourage con¬ 
struction of low and moderate income housing outside areas 
of racial concentration for residents of all races and 
economic mixes." Only after this resolution was pas.se<l 
did HUD re<ertify the Town’s workable j)rogram for the 
ti.scul years July 1, 1071 to July 1, 1073 (.V. 42). 

In currying out its resolution, the Town pr()po.sed lo 
HUD three sites located within the Town: (1) the (’utter 
mill Road Site, located in Great Neck in a predominatelv 
white neighborhood consisting of 72 low-income units; (2) 
the Port Washington Boulevard site located in Port Wash¬ 
ington adjacent t(» a pre<lominalely minority housing 
j»roject which is surrounded by a predominately white 
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iifinUhorhood and roii.siHtiiin of 28 low ii.coiiH* units; and 
(d) the Spiiiiipy Hill site, located in the iiniiicoi|»ofaled 
an*ii of Maidiasset oonsistiiif; of 80 moderate ami L’O low 
income units in the predominantly minorily neijjhl)orh<M)d 
known as Spinney Hill (A. 6, 25).* 

The current Si»inney Hill \1)I‘ was orij;inally approved 
In HUH for its tirst year <»f XHl* funding in September, 
11172. I'rior to HUH approval <»f the Spinney Hill NIH*. 
publi( heariiifis were held pui-suant to 42 U.S.C. j 14.V»(dl. 
The Town IManning Hoard held hearings in May, 1972 and 
the 'I'own Hoard held hearings in .liine, 1972 (A. l.’H. Heli 
tioners spoke against the site at the.se hearings. Other 
residents, local civic and civil rights as.sociations, including 
the locjil cha|>ter (»f the XAAt'H and the .Mtinhassel Inter 
Faith Council, spoke in favor of the project (A. 10-13). The 
overwhelming majority of the residents of the community 
supported the site and thereafter, as .Ittdge Hartels miteil; 
“.Vfter hearitig the voice of the area residents, the 'r<iv,ii 
Hoani tinanimovisly approved the project on .him* 13. 1972 
in compliance with 42 U.S.C. § 1469(c)(1)” (A. 72). 

In September, 1972, following the Town’s resoItJtion and 
pursuiint to its XDI* project selection criteria (which then 
was in its formative stages and is now codified in 24 C.F.K. 
Hart .511), Hl’I) reviewed and apjtroved the Spinney Hill 
XHH for its first year of funding (A. .5, 43, 44, 51).** 
Under HUH's i)roject selection criteria system the Sjiinney 
Hill XDP, 

* The Cuttermill Koad and Port Wa.shingtoii Road .sites will 
be federally financed entirely under 12 U.S.C. S 1401, rt. seq., in 
contrast to the Spinney Hill site, which i.s receiving only partial 
federal funding. .See footnote, xnpra, page 3. 

** Under HUD regulations, the locality must submit accept¬ 
able a.ssurances of compliance with the Civil Rights Act of 1964, 
24 C.F.R. S 511,4(c), prior to further consideration of the local¬ 
ity’s NUP application. Then, HUD determines the degree to 
which the locality where the project will be located “ha.s a realis¬ 
tic plan to expand the supply of standard low-and-moderate-income 
housing in a non-discriminatory way outside areas of concentra¬ 
tion of economically disadvantaged or minority citizens.” 24 
C.F.R. § 511.20. 
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. was givtn an ‘achvjiiute’ rating hv IICI) as to 
whfther thert* was a signifiiant expansion of tlie 
sujtply Htan«lai-d housinf; for low and niodeiate in- 
come families in a non-discriniinatoi-y way. Hl'D 
fiave it a ‘{food' rating as to whether the locality hud 
a realistic plan to expand the supply of snch housing 
outside areas of minority concentration . . . Further¬ 
more, the Spinney Hill NDP was foutid to meet all 
the prerequisities of 24 f'.F.K. Part SU” (A. 5, 17). 

The “good” rating was primarily based on the proposed 
Cutterniill Road site which was approved unconditionally. 
The Port Washington Roulevard site was approved condi¬ 
tionally based on its simultaneous development with the 
Cuttermill Road Site. In approving the Port Washington 
Boulevard site IIUl) recognized that this site was uccejd- 
able only as a required ingredient to the cost feasibility of 
the more expensive Cutterniill Road site.* 

In addition, HFl) found that the LPA had an aflirma- 
tive action renting program whereby it would attempt to 
attract whites to the Spinney Hill Site and that of 

the units wouhj be moderate income. Momiver. HUD 
found that the S)»inney Hill site, while predominately 
minority concentrated, is nevertheless unlike the large 
urban ghettos of America, for adjacent to the Spinney Hill 
site within the Spinney Hill neighborhoisl is a senior citi¬ 
zen iiousing conqilex, the makeup of which is (MP/c minority 
and 40% white (A. 12). HUD also found that (1) 
housing vacancies are virtually non-existent in the Town 
with a low vacancy rate of only 2.2% and thus, the site 
would be attractive to all people seeking vitally needed 
moderate and low income housing; and that (2) the 

* The Cuttermill Road site became the subject of controversy 
on alleged environmental grounds (A. 55-66, 59-60). 
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children who would reside in the Spinne}- iliil NDP area 
would }{<> schools in the Great Neck School District 
which has a low j:iin(»ritv enrollment <jf 4%. Thus, it 
was found that there would not he any signiticant adverse 
racial ini])act on the schools (A. d0>. 


(3) 

t)n dune 'll, I'dTd, nearly a year after llUl) api)roved 
the Spinney liill NDl* site, petitioners commenced the 
instant action in the District t'ourt alleging that the 
Spinney iliil site would j)erpetrate racial segregation. On 
August dl, I'JTd, Judge Hartels denied petitioners’ motion 
lor a preliminary injunction and directed them to e.vhaust 
their admini.stralive remedies by filing a complaint with 
HUD under 24 C.F.R. § 1.7.* 

On Sejitember b, l!t7d, jadilioiicrs lile«l a complaint with 
HUD and HUD condmded its second investigation of the 
site, the firs) having been under its project .selection criteria 
procedures. HUD me) with the complainunt.s, local tv- 
newal otlicials and Town ollicials, as well as reviewing 
HUD tiles. HUD tiled a final investigative report on No¬ 
vember r>, IttTd. concluding that there was no merit in 
the jietitioners' altcgutions that HUD in approving the 
Spinney Hill site was perjietuating racial segregation. The 
investigative report conclmled that the Town’s workable 
program was projau- and that the Town had taken attirrna- 
tive steps to implement a policy of non-discriminutory 
housing (A. 19). 


* HUD agreed to waive the requirement that a complaint 
must be instituted within 90 days of the challenged HUD final 
approval. The District Court retained jurisdiction pending the 
HUD investigation. ■ 
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ARGUMENT 

The District Court properly granted summary 
judgment. 

Petitionei’8 conteii'l that the DiHtriet Court erred in 
granting summary judgment. That contention is based 
upon two separate but interrelated arguments which 
coalesce inti- what must necessarily be their assertion that 
an issue of fact exists as to whether the Sj)inney Hill site 
will perpetuate racial segregation in the Town. Thus, 
petitioners argue that (1) the determination liy HUl) that 
the Spinney Hill project complies with the Civil Rights 
Act of 1964 was incorrect; and (2) that, in any event, the 
Spinney Hill site is clearly not “blighted” and, therefore 
is ineligible for federal funds. Petitionei-s’ contention and 
the supporting arguments are without merit. 

This court in reviewing Judge Rartels’ decision to grant 
summary judgment to IHTD must determine whether there 
are any material issues of fact and if there are none, 
whether HUD w’as entitled to judgment as a matter of law. 
Rule 56 (c) F. R. Civ. P. 

A. There is no material issue of fact. 

With respect to whether there was any material issue 
of fact, the administrative record and the several allidavits 
submitted in support of HUD’s motion for summary judg¬ 
ment precisely delineated the facts in this case. Petitioners 
in their opposing affidavits did not controvert the adminis¬ 
trative record as outlined in the alstve statement of facts.* 

* Petitioners also failed to reply to the Federal respondents’ 
statement of facts not in issue as required by Kule 9(g) of the 
General Rules of the Southern and Eastern District Courts of 
New York. The failure to reply to the statement is deemed an 
admission of the material facts not in issue for purposes of the 
motion for summary judgment. 


C 
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The rhetoric of their uftiduvits u'ld lueiiioruiiduin of law in 
opposition to HUD's iiiotioii for suuiniury judgment is not 
evidence and petitioners’ conclusory afliduvits were j)rop- 
erly given little weight hy Judge llartels. Dremiler v. 
.1/. V. Satulpijier, JJ] K.2d IJO, 13J (2d Cir. 1964). Peti- 
lioners did not point to a scijitilla of evidence before the 
District Court that would create a material issue of fact 
and Judge Bartels found that there were no material issues 
of fact. 

B. As a matter of law, HUD is entitled to summary 
judgment as it did not act arbitrarily or caprici¬ 
ously in approving federal funds for the Spinney 
Hill site. 


( 1 ) 


Standard of judicial review 


HUD has i)een given the i-esponsibility by Congress to 
administer the various national housing programs so that 
vitally needed low and moderate income housing can be 
built. HUD is presumed to have expertise in the housing 
area and to utilize its expertise in its decisions to federallv 
fund housing. Thus, when a court judicially reviews HUD 
administrative action under the various housing acts and 
in this case the civil rights acts, the standard of judicial 
review is an in depth review of the administrative record 
to determine if HUD acted arbitrarily or capriciously. In 
view of HUD’s expertise, under the Administrative Pi-oce- 
(iure Act, courts review the HUD administrative fact find¬ 
ing process, rather than conduct a trial dc novo. Vamp 
v. PittH, 441 U.K. 438 (1973). 


The proper stanilard for judicial review is found in 
the Administrative Procedure Act. It is whether the HUD 
administrative decision to approve the funding of the Spin¬ 
ney Hill site is “arbitrary, capricious, an abuse of discre¬ 
tion, or otherwise not in accordance with law.’’ 5 U.8.C. 
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§706(2) (A); 42 U.S.C. §2000<l-2; Citizenn to Preserve 
Overton Park v. Volpe, 401 U.S. 402 (1971).* As Judge 
Bartels noted: 

“The review is not a de novo or a substantial 
evidence review, but a thorough, probing in-depth 
review. Camp v. Pitts, 411 U.S, 438, 1241 (1973). 
The standard of review for informal agency action 
such as in the present case is enunciated in Citizens 
to Preserve Overton Park v. Volpe, 401 U.S. 402 
(1971)” (A. 77). 

In Citizens to Preserve Overton Park v. Volpe, supra, 
an action to review a Department )f Transportation deci¬ 
sion with respect to where a federally funded highway 
would l)e located, the Supreme Court applied the arbitrary 
and capricious standard of the Administrative Proce<lure 
Act: 

“To make this finding the court must consider 
whether the decision was based on a consideration 
of the relevant factors and whether there has been 
a clear error of judgment . . . [citations omitted] . . . 
Although this inquiry into the facta is to be search¬ 
ing and careful, the ultimate standard for review is 
a narrow one. The court is not empowered to sub¬ 
stitute its judgment for tliat of the agency” (401 
U.S. at 416). 

Moreover, in Southeast Chicago Commission v. Department 
of Housing and Urban Development, 488 F.2d 1119 (7th 
Cir. 1973), there were allegations of civil rights violations, 
and the court used the arbitrary and capricious standard 
in reviewing HUD factual findings and granted summary 
judgment to HUD. 

* See Citizens Committee for Faraday Wood V. Lindsay, Slip 
Op. 17 (2d Cir. Dec. .5, 1974j where at page 590 this Court held 
that low income status is not a suspect classification. Like 
Citizens Committee for Faraday Wood, there is no evidence in the 
case at bar of racial motivation or malice. Thus, the standard of 
review of HUD’s action is found in 5 U.S.C. §706(2) (A). 
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Applying the f(uegoing Hmudard to the record in this 
case, it is clear that iiUD followed its regulations and the 
law in approving federal funds for the Spinney Hill site, 
and that HUD did not act arbitrarily or capriciously. 

( 2 ) 

HUD properly followed its regulations 

Pursuant to tihanaon v. United titaten Department of 
ilousiny and Urban Decelopment, 436 F.Ud 809 (3d Cir. 
1070), HUD was re«iuired to develop institutionalized pro¬ 
cedures to enable it to make an informed decision as to 
whether federally financed housing that it was approving 
was in cum))iiance with the Housing Act of 1949 (as 
amended) and the Civil flights Acts of 1964 and 1968, 
42 U.8.C. § 2000d, et seq. and 42 U.S.U. § 3601, et seq. 

Unlike the facts in shannon, in the instant case HUD 
has regulations that effectively set forth an institutionalized 
proceduie whereby the Spinney Hill funding approval was 
made only after there had been a thorou;/b evaluation of 
each facet of the locality’s NDP plan. Hince the Town’s 
plans provided for the eventual construction of low and 
moderate income housing, the application was examined 
in light of the potential effect <»f such housing on the racial 
concentration of the >i’DP area. 

Hefore approving federal funds for the site, HUD re¬ 
viewed the Town’s plan to expand the supply of low and 
moderate income housing in a iion-discriminatory W'ay, out¬ 
side areas of minority concentration. HUD concluded that 
the Town has a “good” plan to expand the supply of low 
and moderate income housing outside areas of minority 
concentration. This finding was Im-sed on the Towi • ' *u- 
tion which states the Town’s ollicial policy to cc.islruct 
housing outside areas of racial concentration and the 
Town’s ju'oposal for construction of low and moderate in¬ 
come housing on the (hittermill Road site (A. 5, 17-18). 
HUD’s requirement that the Town assure IH.’D that it 
would provide comparable low and moderate income hous¬ 
ing outside minority impacted ureas has been met, and the 
requirements of the law have thus lieen fulfilled. 
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(3) 


HUO properly based its decision on relevant factors 

In deciding to fund the Spinney Hill Hite, HUD based 
its decision on relevant factors and, contrary to petitioners’ 
unsupported allegations, HUD’s decision was not “clear 
error judgment.” The pertinent HUD regulations provided 
an institutionalized method of detertiiining whether the site 
is in conformance with the law. 21 C.F.R. Part T)!!, ct 
neq.; Shannon, nupra. The crux of the HUD analysis was 
whether the Town has a plan to provide and promote in- 

-ated housing throughout North Hempstead. This was 
the overriding relevant consideration which HUD was re¬ 
quired to consider and did in fact evaluate. 


The fact that the Town will be building low income 
housing outside as well as within areas of racial concentra¬ 
tion is sufticient to sustain HUD’s approval of the Spinney 
Hill site. Indeed, housing may be built exclusively within 
a racially impacted area. As noted in Shannon: 


“There will be instances where a pressing case 
may be made for the rebuilding of a racial ghetto. 
We hold only that the agency’s judgment must be 
an informed one; one which weighs the alternatives 
and finds that the need for . . . minority housing at 
the site in question clearly outweighs the disad¬ 
vantage of increasing or perpetuating racial concen¬ 
tration.” Shannon, supra, 436 F.2d at 822. 

Otero V. New York City Housing Authority, 484 F.2d 1122, 
1134 (2d Cir. 1972). Moreover, in Vroskey Street Con¬ 
cerned Citizens v. Romney, .335 F. Hupp. 1251 (E.D. Pa. 
1971), aff’d, 459 F.2d 109 (3d Cir. 1972) the court ap¬ 
proved four structures within a racially impacted area and 
only one structure in a non-racially -mpacted neighborhood 
because HUD had considered the substantive issues con¬ 
cerning site selection and racial concentration. There, 
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HUD had asNiirniiceH that the Town would build housing 
outside raeially iinpaeted areas. Thus, housing can prop¬ 
erly be built in a racially impacted area. 

In the case at bar, lU'D has required the Town to bal¬ 
ance the Kpinney Hill project with comparable housing in 
a non-raeially impacted’ area tihe ('uttermill Hoad site) 
outside the XDI* arc*a. The net effect will be a dispersion 
of low and nualerate income housing on an integrated basis 
throiighout the Town. Petitioners cannot point to one rele¬ 
vant factor that III’D did not consider l)efore approving the 
Spinney Hill site and we must reiterate that the rhetoric 
of petitioner’s comj)laint and affidavits is not evidence and 
is no basis for setting aside HUD's informed decision to 
fund the Kpinney Hiii site. Kiniidy put, there is no evi¬ 
dence to sujtport petitioners’ allegations. HUD did not 
act arbitrarily or capriciously. 

Finally, petitioners' allegation that they appear to raise 
on appeal for the first time, that the Spinney Hill site is 
not blighted and thus the site doc*s not (pialify as an NDP 
arcia, is without merit. Petitioners’ bare allegation is un 
supported by any evolence whatsoever. Indeed, the admin 
istrative rc^cord is replete with evidence supporting the 
HUD conclusion that the area is in fact blighted (A. 10- 
11, 19). 


(4) 


Petitioners have been afforded due process 


Petitioners' claim that then- have not Is-en afforded due 
jtrocess of law is unwarrantc*d. In its invesiigation of their 
complaint HUD not only waived the 'fO day filing require¬ 
ment but met with petitioners, allowed them to submit 
data ano thoroughly reviewed the site in question for 
l»ossible civil rights violations. HUD is not resjuired to 
hold a full plenary public hccaring on petitioners’ com¬ 
plaint. The findings resjuired to be made by HUD do not 
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biuge ou testimony of tliose who may be motivated by 
malice^ the credibility or demeanor of witnesses^ or persons 
who have a personal interest in the outcome. Goldbery v. 
Kelly, 39( U.S. 254, 270 (1970). (In the contrary, most 
if not all the facts are found in public records, visible to 
all and, by and large, not in dispute. Thus, there was no 
basis for an evidentiary hearing. It is really the conclu¬ 
sions, not the facts, that are in dispute. Given lIUD’s 
expertise and ability to investigate petitioners’ complaint, 
‘‘ ‘the complaint is best resolv'ed by independent agency in¬ 
vestigation’.” Burr V. New Rochelle Municipal Jlousiny 
Authority, 479 F.2d 1165, 1169 (2d Gir. 1973), quoting 
from Geneva To-wera Tenants Organization v. Federated 
Mortgage Investors (N.D. Cal. 1972), aff’d. Nos. 72-2338 
72-2270, 72-2314 (9th Cir., filed Oct. 2, 1974). In sum’ 
petitioners have been afforded due process of law. 

CONCLUSIOI, 

Th« order of the District Court should be ofTirmed. 

Re.spectfully submitted, 

Hated; December 16, 1974 

David G. Tbageu, 

United States Attorney, 
Eastern District of New York. 

I’Afu R. Beegman, 

Harold .1. Friedman, 

Assistant United States Atorneys, 

Of Counsel.* 


* The United States Attorney’.s office wishes to acknowledge 
the assistance of Stephen E. Mes.senger in the preparation of 
this brief. Mr. Messenger in a third year law student at 
Brooklyn Law School. 
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